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Interest in questioning nominees about past decisions
has increased over time with senatorial recognition
of the courts’ importance.

courts and the other branches of government, con-

There is considerable conflict involving the federal
flict that is widely perceived to have grown in
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recent years.! Some of it involves attacks on the courts
themselves. Presidents and members of Congress have crit-
icized judges and threatened retaliation, even impeach-
ment, for their decisions.? In 2005 one senator even said
that recent incidents of violence against judges might have
resulted from inappropriate judicial activism.® In response,
some federal judges and others sympathetic to them have
expressed concern about what they see as serious
encroachments on judicial independence.* Justice Sandra
Day O’Connor said in 2005 that “I don’t think I've ever
seen relations as strained as they are now between the judi-
ciary and some members of Congress.”™

Other conflicts concern the selection of judges. As
illustrated by the reactions to the nominations of John
Roberts, Harriet Miers, and Samuel Alito, the process of
selecting Supreme Court justices has come to feature
greater controversy and more heated battles.® Con-
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tention has spread to the selection of
lower-court judges, bringing a new
level of visibility to that process.’
That diffusion of contention is
reflected in the conflicts over use of
the filibuster by Senate Democrats to
block the confirmation of some
nominees to the courts of appeals.

Another development involving
the courts in the current era is the
growing practice of promoting
judges to the federal appellate courts
from lower courts. Most notably, it
has become standard practice to
select Supreme Court justices from
judges sitting on lower courts, prima-
rily the federal courts of appeals.® In
fact, the attention given to Harriet
Miers’s lack of judicial experience
suggests that this practice has won
wide support from participants in
American politics.

At first glance, this development
seems unrelated to the apparent
growth in conflict over the federal
courts. But in their origins, changes
in the professional backgrounds of
Supreme Court nominees are similar
to the growth in conflict. Both stem
largely from increased recognition
of the impact of federal court deci-
sions on government and society and
an interest in shaping those deci-
sions. Seeking to minimize unpleas-
ant surprises from their nominees,
presidents have sought out nomi-
nees whose judicial records provide a
basis for predicting their overall
stance on the Supreme Court.®

There is a second link between
these two developments, a link that is
consequential. Just as a judicial
record assists the president in scruti-
nizing prospective nominees, that
record helps senators and other
interested parties to assess actual
nominees and creates a basis for sup-
porting or opposing them. At a time
of growing criticism of judicial deci-
sions and growing scrutiny of judicial
nominees, then, the practice of nom-
inating lower-court judges to the
Supreme Court provides another
mechanism of accountability for
judicial decisions.

This mechanism merits attention.
For federal judges as a group, pro-
motion to a higher court is very

desirable, and that certainly is true of
appointment to the Supreme Court.
No court of appeals judge will be
nominated to the Supreme Court
without a favorable evaluation of the
judge’s record of votes and opinions
by officials in the White House and
Justice Department. Although the
great majority of nominees are con-
firmed by the Senate, the defeats of
some and the narrow margins of vic-
tory for others cause the Senate to
loom large in the thinking of all
nominees and the presidents who
appoint them. To the extent that sen-
ators probe and respond to nomi-
nees’ judicial records, their
evaluations of those records—Iike
the evaluations made by the presi-
dent’s administration—will help
determine which judges win eleva-
tion to the Supreme Court.

This article considers that mecha-
nism of accountability. The approach
is to analyze senators’ questions to
Supreme Court nominees about
their past decisions at their confirma-
tion hearings. Scholars have given
attention to confirmation hearings,
but there has been limited analysis of
senators’ questioning behavior*® and
no systematic analysis of the factors
that shape this behavior. Thus the
article’s analyses can illuminate ques-
tioning behavior as a whole. Its pri-
mary interest, however, is in
understanding senators’ use of ques-
tions about prior decisions.

The study encompasses confirma-

tion hearings for sitting judges from
John Marshall Harlan in 1955 to
Stephen Breyer in 1994.* Its concerns
are the frequency with which senators
ask about prior decisions, the tone of
the questions they ask, and the deter-
minants of both the frequency and
tone of such questions.

Hearings and accountability
Today the testimony of Supreme
Court nominees before the Senate
Judiciary Committee is the heart of
the confirmation process. Yet in his-
torical terms, this testimony is a rela-
tively recent development. Until the
1950s, Supreme Court nominees sel-
dom appeared at their hearings
before the Senate Judiciary Commit-
tee. When Eisenhower nominee Har-
lan testified in 1955, he was the first
sitting judge to do so. But this prac-
tice quickly became institutionalized.
Since Harlan every Supreme Court
nominee has testified, and it would
be impossible for a nominee today to
avoid that duty.*

A nominee’s testimony gives mem-
bers of the Judiciary Committee a
chance to learn more about the
nominee, if they seek information
with which to guide their votes on
confirmation. Senators who already
have fixed positions on a nominee
can use questions as a means to
strengthen or weaken the nominee’s
case for other senators. For both
types of senators, the most important
area of interest is usually the pro-
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jected content of the votes that a
prospective justice would cast and
the opinions that the nominee
would write on the Supreme Court.

Inquiry into this area is facilitated
by the existence of a prior judicial
record. Nominees who actually have
cast votes and written opinions in
cases can be questioned about those
choices. In this way senators can
probe nominees’ views without ask-
ing them to violate the norm against
forecasting the positions they would
take on legal issues if confirmed for
the Supreme Court.

From one perspective, questioning
of nominees with judicial experience
about their records of votes and
opinions—and indeed the nomi-
nees’ testimony as a whole—could
be regarded as symbolic rather than
consequential. After all, the great
majority of nominees are confirmed,
and most win confirmation by large
margins. But for nominees whose
confirmation is uncertain, such as
Robert Bork, the hearings can have
considerable impact on the out-
come. A nominee’s testimony can
increase the level of opposition, as it
did in the case of Clarence Thomas,

13. Successive questions about a single case
were common, and sometimes successive ques-
tions seemed to indicate that a senator was espe-
cially concerned about the case in question.
However, the use of multiple questions was some-
times a product of the senator’s style (or a nomi-
nee’s style in responding to questions before they
were completed). Frequently, the senator asked a
subsequent question regarding the facts of the
case, or clarifying the nominee’s decision.
Because of the interdependence of successive
questions, we concluded that it was preferable to
count successive questions about a case as a single
question.

14. Senators asked 8 nominees about decisions
whether to recuse themselves from particular
cases. Because such questions differ from ques-
tions about the substance of decisions, these ques-
tions were not included in the analyses.

or largely dispel opposition.
The extensive preparation
that nominees undergo before
testifying reflects a recognition
that even a seemingly safe
nomination can run into trouble if
the testimony goes awry. And one
potential source of danger is ques-
tions about a nominee’s judicial
record.

From John Harlan in 1955 to
Stephen Breyer in 1994, 26 people
won nominations to the Court and
testified before the Judiciary Com-
mittee. Of these, 20 were sitting
judges and a 21st (Thurgood Mar-
shall in 1967) had judicial experi-
ence in the recent past. Of these 21
nominees, 2 (William Brennan in
1957 and Sandra Day O’Connor in
1981) came from state courts. Two
nominees for chief justice (Abe For-
tas in 1968 and William Rehnquist in
1986) were sitting justices, and 2
nominees for associate justice (Bren-
nan and Potter Stewart in 1959)
already held recess appointments to
the Court. The other sitting judges,
as well as Marshall, had their most
recent judicial experience on the
federal courts of appeals.

Questions about decisions

In analyzing questions about prior
decisions, the first task was to iden-
tify those questions. The official
transcripts of confirmation hearings
were used to locate and catalogue
questions. A question was treated as
relating to a past decision if it men-
tioned a case in which a nominee
participated and it concerned the
nominee’s position in the case.
Questions phrased in terms broader
than a particular case were included
so long as they were premised on
the nominee’s position in a case. (In
these questions, a senator typically
began by describing the nominee’s
position and then asked about its

The length of a nominee’s judicial record helps determine
senators’ opportunities to ask about pieces of that record.
Clarence Thomas, with one year on a federal court of

appeals, received only five questions about past decisions.

implications for the nominee’s
approach to that area of legal pol-
icy.) Successive questions by a sena-
tor about the same case were
treated as a single question.® In the
21 hearings that were analyzed (all
of those for nominees with judicial
experience) a total of 230 questions
met the criteria for inclusion, a
small proportion of all questions
but still a substantial number.**

It is uncertain whether questions
about prior decisions could be
expected to follow systematic pat-
terns or whether they are largely
idiosyncratic. That question can be
probed by testing some expectations
about the use of questions about
decisions. The first expectation
arises from the temporal changes in
congressional attitudes toward the
federal courts that were described
earlier. As the work of the federal
courts has become more prominent
and controversial, as interest groups
increasingly pressure the Senate to
scrutinize judicial nominees, we
would expect Supreme Court nomi-
nees with judicial experience to
receive more questions about their
prior decisions as the period from
1955 to 1994 progressed.

The second expectation involves
the prospects for the confirmation of
particular nominees. Senators’ inter-
est in asking about past decisions
could be expected to increase with
the level of uncertainty about a nom-
inee’s confirmation, in part because
uncertainty spurs mobilization by
interest groups. Thus more contro-
versial nominees are likely to elicit
more questions of this type.

Finally, the length of a nominee’s
judicial record helps determine sen-
ators’ opportunities to ask about
pieces of that record. All else being
equal, we would expect that a nomi-
nee such as Clarence Thomas—with
one year on a federal court of
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appeals—will receive fewer ques-
tions about past decisions than nom-
inees with a decade or more in the
courts.

A look at the distribution of ques-
tions by nominee provides a good
starting point for inquiry into the
qguestioning behavior of senators.
Table 1 shows the number of ques-
tions about prior decisions that were
asked of each sitting judge. The tem-
poral pattern is striking. In the early
years the confirmation hearings for
Abe Fortas as chief justice nominee
stand out; Fortas and Clement
Haynsworth were the only nominees
prior to 1986 who were asked as
many as five questions about their
prior decisions. (The questions to
Fortas came from three Southern
senators, and one—Strom Thur-
mond—uwas responsible for 17 of the
24 questions.) Beginning in 1986, in
contrast, every nominee was asked at
least 10 questions except for
Thomas.

The table is not so clear about the
impact of controversy over nominees
and about the length of a nominee’s
judicial service. A statistical analysis
was employed to provide a sense of
their impact and a more precise pic-
ture of the effect of time. This analy-
sis considered the effects of three
variables on the number of questions
about prior cases that are asked of
each nominee: time (measured by
calendar year), the level of contro-
versy surrounding the nominee
(measured by the number of pre-
dicted negative votes on confirma-
tion),* and the number of years the
nominee had served as a judge. The
analysis employed a Poisson regres-
sion model, one in which the
dependent variable is a count of
occurrences of a phenomenon—in
this case, the number of questions
asked of each nominee.*

The analysis showed, somewhat
surprisingly, that the number of
years served as a judge had no inde-
pendent impact on the number of
questions asked about prior deci-
sions. It may be that senators who
were inclined to ask nominees about
their prior decisions simply made
use of whatever body of decisions was

Nominee Year
Harlan 1955
Brennan 1957
Whittaker 1957
Stewart 1959
Marshall 1967
Fortas 1968
Thornberry 1968
Burger 1969
Haynsworth 1969
Carswell 1970
Blackmun 1970
Stevens 1975
O’Connor 1981
Rehnquist 1986
Scalia 1986
Bork 1987
Kennedy 1987
Souter 1990
Thomas 1991
Ginsburg 1993
Breyer 1994

Table 1: Numbers of questions about
prior decisions, by nominee

Questions
0

A A DNO

2

~

PRPEPNOODN

18
10
50
34
15

23
25

available. However, the level of con-
troversy over a nominee had some
impact and time even more impact.
The impact of these two variables
can be gauged from estimates of the
numbers of questions that would be
asked of nominees under various
conditions, estimates based on the
results of the regression equation.
To gauge the effect of controversy,
consider a nominee who was nomi-
nated in 1975. If that nominee was
completely uncontroversial, in that
no negative votes were predicted,
we would expect the nominee to be
asked five questions about prior
decisions. But if the nominee was
highly controversial, so that 36 neg-
ative votes were predicted, we would

expect 11 such questions.”

For nominees who were not at all
controversial, the estimated number
of questions asked about prior deci-
sions increased from 1 in 1955 to 22
in 1994. For nominees facing an
average amount of controversy, the
estimated number increased from
just over 1 in 1955 to 31 in 1994.
Finally, for nominees who were fac-
ing a high level of controversy, the
estimated number of questions
about prior decisions was 2 in 1955
but over 50 in 1994.

Growth in questioning

The temporal growth in questioning
about prior decisions should be con-
sidered from a different perspective.

15. The predicted number of negative votes was
obtained from two studies in which that number
was estimated from several characteristics of each
nomination, such as the nominee’s perceived
qualifications, the ideological distance between
senators and the nominee, party control of the
Senate, and testimony of interest groups for and
against the nominee. Nominees’ judicial experi-
ence and records were not taken directly into
account. Charles M. Cameron, Albert D. Cover,
and Jeffrey A. Segal, Senate Voting on Supreme Court
Nominations: A Neoinstitutional Model, 84 Am. PoL.
Sci. Rev. 525, 532 (1990); Jeffrey A. Segal & Harold
J. Spaeth, THE SUPREME COURT AND THE ATTITUDI-
NAL MopEL RevisiTED 216 (New York: Cambridge
University Press, 2002). Because those studies did
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not compute a predicted number of negative votes
for Judge Thornberry, he is excluded from this
analysis and the analysis of the tone of senators’
questioning behavior in the next section.

16. We carried out diagnostic tests to ascertain
that this model was appropriate for the data.

Readers who would like to see the tables on
which this discussion and the later discussion of
the tone of senators’ questioning behavior are
based may contact the authors at
baum.4@osu.edu.

17. In making these estimates we held the
length of judicial service constant at its mean
value. We chose 36 negative votes as the high
value because it was one standard deviation above
the mean.



It was not just these questions that
became more common over the past
half century; senators scrutinized
nominees more closely in general. To
what extent was the growth of ques-
tions about prior cases independent
of the general increase in scrutiny?
To address this question, the num-
ber of pages of nominees’ testimony
in each hearing was used as a meas-
ure of the length of testimony. To
assess the effect of time on questions
about past decisions independent of
the general growth in scrutiny, a new
variable was calculated, questions
(about prior decisions) per page,*®
and its correlation with calendar year
was determined. This approach
made it possible to determine
whether questions about prior deci-
sions simply grew with the overall
level of Senate scrutiny or whether
they grew more quickly, reflecting an
independent growth of interest in
accountability for past decisions.
The initial result was a weak nega-
tive correlation of -.127. This result
suggests that questioning about past
decisions did not grow at a speedier
pace than questions of all types.
However, this correlation was a func-
tion of one highly anomalous case:
Charles Whittaker was asked two
questions about prior cases in three
pages of testimony in 1957, the short-
est testimony by far. His ratio of ques-
tions per page was three times that of
any other nominee. When the Whit-
taker hearings were removed from
the analysis, the correlation between
guestions per page and calendar
year became +.420, strongly positive
and statistically significant despite
the small number of cases.” And the

18. All the hearings but one (for Potter Stew-
art) were in the same typeface. We corrected the
length of the Stewart hearings based on the num-
ber of words per page. For Clarence Thomas, we
did not include the second set of hearings dealing
with sexual harassment.

19. The correlation was significant at the .033
level with a one-tailed test.

20. Watson and Stookey, supra n. 10, at 148-155.

21. U.S. Senate, NOMINATION OF JUSTICE WILLIAM
HueBs REHNQUIST: HEARINGS BEFORE THE COMMIT-
TEE ON THE JUDICIARY, 99TH CONGRESS, 2ND SESSION,
307 (Committee Print, 1987).

22. U.S. Senate, NOMINATION OF ROBERT H.
BORK TO BE ASSOCIATE JUSTICE OF THE SUPREME
CouRT OF THE UNITED STATES: HEARINGS BEFORE
THE COMMITTEE ON THE JuDICIARY, 100TH CoON-
GRESS, 1sT Session, 467 (Washington D.C.: U.S.
Government Printing Office, 1989).

nominees with high ratios of ques-
tions per page came primarily in the
later stages of the 1955-1994 period,
while those with low ratios came pri-
marily in the early part of that
period. While some caution is
required in interpreting this pattern,
it indicates that the growth in sena-
tors’ quest for accountability was
even steeper than the overall growth
in scrutiny of nominees. In other
words, and perhaps surprisingly, sen-
ators’ interest in probing nominees’
decisional records was not simply a
product of that growing scrutiny.

The tone of questions

The president’s nomination of some-
one with judicial experience gives
senators a chance to question the
nominee about prior decisions. As
the data in Table 1 suggest, however,
not all senators make use of that
chance. Indeed, senators often ques-
tion nominees closely and at length
without asking about past decisions.

When senators do ask such ques-
tions, their tone can differ consider-
ably. Of course, this is true of
senators’ questions to nominees in
general. George Watson and John
Stookey have catalogued the various
stances that senators take toward the
nominees they question.® The most
obvious and most important dimen-
sion of variation might be called
directional. As Watson and Stookey
show, some senators (whom they call
“evaluators”) take a relatively neutral
stance, seeking to gain information
with which to make their decisions
about a nominee. In contrast, “parti-
sans” ask questions in ways that are
intended to bolster or weaken a
nominee’s position.

This article’s focus on questions
about prior decisions allows it to
probe senators’ stances and the
forces that shape those stances.
What distinguishes senators who ask
about prior decisions from those
who do not? Among those who do
ask such questions, what causes
them to frame questions in positive,
negative, or neutral terms?

To address these questions, sena-
tors were first divided into four
groups: those who asked no ques-

tions about prior cases, those whose
guestions were positive in tone,
those whose questions were negative
in tone, and those whose questions
were neutral. To characterize sena-
tors in this way, the tone of the 230
questions about prior decisions had
to be coded. The following criteria
were used:

1. Positive. This category includes
questions that contained a positive
evaluation of the nominee’s position.
Specifically, the senator indicated
agreement with the nominee’s posi-
tion or asserted that the nominee’s
position refuted a criticism of the
nominee. An example is Senator
Orrin Hatch’s question of Justice
Rehnquist about his dissent in Wal-
lace v. Jaffree (1985):

We heard charges in the last day or so
that you might be too extreme. One
example raised was your dissent in the
Jaffrey v. Wallace [sic] silent prayer
case. It might put this case in context to
realize that Justice White and Mr. Jus-
tice Burger also dissented in that
case....More importantly, 12 members
of this committee have dissented in the
same case because my constitutional
amendment proposal would reverse
Jaffrey and permit silent prayer reflec-
tion or reflections. It was approved by
this committee on a 12 to 6 vote on
October 3, 1985. Are you embarrassed
to find yourself in agreement with two
thirds of this Judiciary Committee?*

2. Negative. Questions were
counted as negative if they contained
a negative evaluation of the nomi-
nee’s position in the case. A clear
example is Senator Howard Metzen-
baum’s request that Judge Robert
Bork account for his position in Oil,
Chemical and Atomic Workers v. Ameri-
can Cyanamid (1984): “Judge, | must
tell you that it is such a shocking
decision, and | cannot understand
how you as a jurist could put women
to the choice of work or be sterilized,
and | would think you are entitled to
comment on how you arrived at that
decision.”*

3. Neutral. This category includes
questions that did not fit either of
the first two categories. One exam-
ple is Senator Howell Heflin’s ques-
tion to Judge David Souter about his
opinion in State v. Hewitt (1986), a
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Table 2: Numbers of questions about prior
decisions, by tone and nominee

Nominee Year Positive Negative Neutral
Harlan 1955 0 0 0
Brennan 1957 0 0 0
Whittaker 1957 2 0 0
Stewart 1959 1 2 1
Marshall 1967 0 4 0
Fortas 1968 0 24 0
Thornberry 1968 0 2 0
Burger 1969 0 0 0
Haynsworth 1969 9 0 0
Carswell 1970 1 1 0
Blackmun 1970 0 0 1
Stevens 1975 1 0 0
O’Connor 1981 1 0 0
Rehnquist 1986 4 8 6
Scalia 1986 4 5 1
Bork 1987 24 17 9
Kennedy 1987 2 22 10
Souter 1990 2 5 8
Thomas 1991 3 2 0
Ginsburg 1993 5 10 8
Breyer 1994 7 11 7

criminal procedure case in the New
Hampshire Supreme Court:

Heflin: You made a determination
to decide the case on the New Hamp-
shire Constitution?

Souter: Yes, sir.

Heflin: Now, would you tell us basi-
cally your reasoning for doing that?*

Altogether, 66 questions (29 per-
cent) were coded as positive, 113 (49
percent) as negative, and 51 (22 per-
cent) as neutral. Table 2 shows the
distribution of question tone by
nominee.

These codings then were used to
characterize the questioning behav-
ior of each senator who served on
the Judiciary Committee during the
hearings for a particular nominee.
(Of course, many senators partici-
pated in the hearings for multiple
nominees, but each senator-nomi-
nee combination was counted sepa-
rately.) Senators who asked no
guestions fall into one category.
Those senators who did question
nominees about prior decisions were
categorized according to the follow-
ing rules:

Positive: The senator asked at least
one question that was positive in

tone and no negative questions, with
or without neutral questions.

Negative: At least one question that
was negative in tone and no positive
questions, with or without neutral
questions.

Neutral: Both positive and negative
questions, with or without neutral
questions; or neutral questions only.

Of the 337 senators, 252 (75 per-
cent) asked no questions about nom-
inees’ past decisions, 15 (4 percent)
were coded as positive, 41 (12 per-
cent) as negative, and 29 (9 percent)
as neutral. Thus, most senators asked
no questions about cases, but a sub-
stantial minority did so. Consistent
with the distribution of questions,
negative stances by senators were far
more common than positive stances.

Explanations

Possible explanations of senators’
questioning behavior fall into two
categories. The first concerns sena-
tors’ incentives to ask questions
about cases of any tone or questions
of a specific tone. The second con-
cerns senators’ opportunities to ask
questions of any tone about nomi-
nees’ prior decisions.

78 JUDICATURE Volume 90, Number 2 September-October 2006

In 1957 William Brennan
received no questions about
prior decisions; in 1987
Robert Bork received 50.

The explanations related to incen-
tives include two characteristics of
nominations that were considered
earlier: the year in which the Senate
considered a nominee and the extent
of controversy over a nominee. It was
posited that senators were more likely
to fall into one of the three “question-
ing” categories rather than asking no
questions about prior decisions if a
nomination came later and if the
nomination was more controversial.

The other explanation related to
incentives is a characteristic of sena-
tors, their inclinations toward a nom-
inee. Studies of senators’ behavior in
confirmation hearings show the con-
nection between their views about a

23. U.S. Senate, NoMINATION OF DaviD H.
SOUTER TO BE ASSOCIATE JUSTICE OF THE SUPREME
CouRT OF THE UNITED STATES: HEARINGS BEFORE
THE COMMITTEE ON THE JUDICIARY, 101sT CONGRESS,
2ND SEssION, 280 (Washington D.C.: U.S. Govern-
ment Printing Office, 1991).



nominee and the roles they play.
Thus, we would expect that senators
who are favorably inclined will tend
to engage in positive questioning,
those who are unfavorably inclined
to engage in negative questioning.
(We would not expect these inclina-
tions to affect the incidence of neu-
tral questioning.)

Senators’ ultimate decisions
whether to vote for or against a nom-
inee are based on a variety of consid-
erations.* Senators’ initial
inclinations toward a nominee,
reflected in questions at confirma-
tion hearings, are largely a product

nominations considered earlier, the
number of years that a nominee had
served as a judge. It was posited that
senators were more likely to fall into
one of the three “questioning” cate-
gories if a nominee served longer.

A second explanation related to
opportunities is a characteristic of
senators: the senator’s committee
rank within the party. More senior
senators, who can question nominees
earlier in a sequence, would seem
more likely to ask questions about
prior cases because fewer topics are
exhausted when their turn comes.

To determine the impact of these

The liklihood of negative questioning
grew the most over time, from 1 percent

in 1955 to 32 percent in 1994,

of partisan and ideological consider-
ations. Senators are more favorable
toward nominations by presidents of
their own party, and they are more
favorable toward nominees whom
they perceive as ideologically close to
them. Partisan agreement and ideo-
logical agreement are highly corre-
lated; measures of the two types of
agreement were included in the
analyses alternately.®

One explanation related to oppor-
tunities is the third characteristic of

variables, multinomial logistic regres-
sion analysis was conducted. This
form of analysis estimates the effect of
independent variables on the likeli-
hood that a case will fall in one cate-
gory rather than another. In this
instance, the analysis probed the rela-
tionship between each variable and
the likelihood that a senator would
ask questions with a positive tone, a
negative tone, or a neutral tone
rather than asking no questions about
a nominee’s prior decisions. From

24. Cameron, Cover, and Segal, supra. n. 15; Jef-
frey A. Segal, Charles M. Cameron, and Albert D.
Cover, A Spatial Model of Roll Call Voting: Senators,
Constituents, Presidents, and Interest Groups in
Supreme Court Confirmations, 36 Am. J. PoL. Sci. 96
(1992); L. Marvin Overby, Beth M. Henschen,
Michael H. Walsh, and Julie Strauss, Courting Con-
stituents? An Analysis of the Senate Confirmation Vote
on Justice Clarence Thomas, 86 Am. PoL. Sci. Rev.
997 (1992); Gregory A. Caldeira and John R.
Wright, Lobbying for Justice: Organized Interests,
Supreme Court Nominations, and the United States
Senate, 42 Am. J. PoL. Sci. 499 (1998).

25. Ideological distance between senators and
nominees is difficult to calculate. We measured
this distance as a function of senators’ “DW-nomi-
nate” scores that measure their overall ideological
positions and the “Segal-Cover” estimates of nom-
inees’ ideological positions, rescaling the DW-
nominate scores to put them on the same scale as
the Segal-Cover scores. The Segal-Cover scores
are discussed in Jeffrey A. Segal and Albert D.
Cover, Ideological Values and the Votes of U.S. Supreme
Court Justices, 83 Am. PoL. Sci. Rev. 557 (1989).
The DW-nominate scores are discussed in Nolan
M. McCarty, Keith T. Poole, and Howard Rosen-
thal, INCOME REDISTRIBUTION AND THE REALIGN-

MENT OF AMERICAN PoLiTics 45-54 (Washington,
D.C.: AEI Press, 1997).

26. As this description suggests, “no questions”
was the base category. We conducted two analyses,
one with the variable for party agreement between
president and senator, the other with the variable
for ideological distance between nominee and sen-
ator. The use of a multinomial logit model incorpo-
rates the assumption that senators simultaneously
determine whether to ask questions about cases
and what type or types of questions to ask. We
tested the appropriateness of this assumption
through a version of the Hausman test. Jeroen D.
Weesie, Seemingly Unrelated Estimation and the Cluster-
Adjusted Sandwich Estimator, STATE TECHNICAL BULL.,
November 1999, 34-47. The results indicate that
this assumption is appropriate.

To estimate the probabilities of each type of
questioning behavior for particular variables,
other variables were set at their mean values.
Probabilities for all the variables except party
agreement were obtained from the analysis with
ideological distance between senators and nomi-
nees as one of the variables.

27. As discussed earlier, the level of controversy
did affect the numbers of questions about prior
decisions that nominees were asked.

these analyses, as with the earlier
analysis of the number of questions
asked by each senator, calculations
were carried out to estimate the effect
of each variable on the probability
that a senator will fall into each of the
four questioning categories.*

The variables related to senators’
opportunities had some impact on
their questioning behavior. Com-
pared with asking no questions,
higher-ranking senators were more
likely to engage in negative or neu-
tral questioning behavior. (They
were also more likely to engage in
positive questioning behavior, but
that effect was weaker and was not
statistically significant.) In that same
comparison, judges who had served
for longer periods were more likely
to be the recipients of neutral ques-
tioning but not positive or negative
questioning.

The more powerful predictors of
senators’ questioning behavior, how-
ever, were two of the variables related
to their incentives. (The third vari-
able involving incentives, the level of
controversy over a nomination, had
little impact on senators’ question-
ing behavior.)? As in the earlier
analysis of questions asked each
nominee, the most pronounced
impact for any variable was that of
the calendar year. Each type of ques-
tioning behavior increased substan-
tially in frequency compared with no
questioning as time went on. In
1955, holding other variables con-
stant at their mean values, there was
only a 4 percent estimated chance
that a senator would ask any ques-
tions about a nominee’s prior deci-
sions. The likelihood of asking a
question increased to 15 percent in
1975 and then to 55 percent in 1994.
The fact of growth is not surprising,
but its extent—especially after
1975—is striking.

Thus interest in questioning nom-
inees about past decisions grew over
time with senatorial recognition of
the courts’ importance. The likeli-
hood of negative questioning grew
the most over time, from 1 percent
in 1955 to 32 percent in 1994, but
neutral questioning grew quite sub-
stantially as well (from 1 percent to
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18 percent). The likelihood of posi-
tive questioning also grew, but at a
slower pace, from 2 percent to 5
percent.

Party disagreement between sena-
tors and presidents and ideological
distance between senators and nomi-
nees had the expected effects on
questioning behavior. These effects
were especially strong for ideological
distance. A senator who was relatively
distant from a nominee® was three
times as likely to engage in negative
guestioning as a senator who was rel-
atively close to the nominee and only
one-sixth as likely to engage in posi-
tive questioning. If senators were
using questions about prior cases to
bolster nominees they favored or
attack those they disliked, ideology
was even more powerful than party
in determining their inclinations
toward nominees.

Conclusions

This is an era in which both the work
of the federal courts and Supreme
Court nominees receive close
scrutiny from Congress. The practice
of nominating lower-court judges to
the Court, the dominant practice for
the last 30 years, helps to link the
increases in these two types of
scrutiny. Presidents’ nominations of
sitting judges to the Court allow sen-
ators to scrutinize the judicial
records of nominees. In particular,
senators who serve on the Judiciary
Committee have the opportunity to
guestion nominees directly about
their past judicial decisions.

This study shows that senators
today make considerable use of that
opportunity. Increasingly, committee
members ask nominees about past
decisions. The tone of their ques-
tions varies, underlining variation in
the motives that underlie those ques-
tions. Some questions seem designed
primarily to help the inquiring sena-
tor to make a decision about confir-
mation. More often, the questions
are intended to strengthen or
weaken the case for confirmation—
usually to weaken it. Thus, in the
terms used by Watson and Stookey,
these findings suggest that senators
who play active roles in probing the

judicial records of nominees act
more as partisans than as evaluators.

By asking nominees about their
prior decisions, senators have cre-
ated a mechanism of accountability
for judges who seek promotion to
the Supreme Court. A nominee’s
record of decisions has become a
basis for senators’ choices about con-
firmation. Members of the Judiciary
Committee are not the only partici-
pants in the confirmation process
who make use of nominees’ records
in that way; interest groups are often
active in publicizing past decisions
that they see as strengthening or
weakening the case for confirmation.
But the ability of committee mem-
bers to confront nominees directly
about their decisions in a highly pub-
lic forum puts them in a unique posi-
tion to enforce accountability.

Some scholars and judges have
considered the possibility that
judges’ interest in promotion may
affect their decisions.” That possibil-
ity is speculative, and there are rea-
sons to question whether this effect
occurs.® But if judges do think about
the consequences of their decisions
for promotion, they now need to
take the Senate into consideration
along with the president. The real
possibility of Senate defeat and the
willingness of senators to ask nomi-
nees about their judicial votes and
opinions enhance the relevance of
the Senate to judges who are inter-
ested in promotion to the highest
court.

This possibility aside, the question-
ing of Supreme Court nominees
about their decisions is one indica-
tion of the attention that senators
now give to judges’ work. In itself,
senators’ growing interest in asking
such questions enhances attention to
judges’ work and thus enhances
judges’ accountability for their deci-
sions. As the recent nominations to
the Court by President George W.
Bush indicate, the result has been to
complicate the president’s task. The
choice of a nominee without judicial
experience can raise questions about
the nominee’s qualifications that a
president would prefer to avoid, but
nominees with that experience are
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open to scrutiny based on their
records of decisions. As this study
found, senators are increasingly will-
ing to undertake that scrutiny. s
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